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In Libya “federalists” and “anti-federalists” are at
loggerheads about the future shape of the state. The former
demand significant powers for the regions, alleging that
anything else would continue the marginalisation of the East
under Qaddafi; the latter consider federalism to be a by-word
for the country’s disintegration. Federalism, however, is
mainly used as an unspecific label. For a constructive debate,
in the constituent assembly in particular, it will be important
to concretely assess and negotiate all aspects of
decentralisation in the new Libya. Whether the result would
amount to a federal state or not could be left for academics to
decide. Indeed a number of decentralised states (Spain,
South-Africa) consciously decided to avoid the term
federalism.
This report lays out the main parameters of decentralisation.
It is important to note that decentralisation is inevitable.
Microstates apart, all states have a degree of
decentralisation, meaning a transfer of power and authority
away from the centre towards sub-units. The question always
is the form and degree of decentralisation.
When designing a decentralised state system, it is useful to
distinguish first of all formal and substantive aspects. At the
formal level it needs to be considered how many levels of
government there shall be and how many units there should
be at each level. To take an example, if a country decides to
have three levels of government (central, regions,
municipalities), it needs to decide how many regions there
shall be. This formal aspect answers the question of
geographic allocation of units and subunits. Some countries
deploy formal asymmetry, for example when some territories
are administered directly by the central government, while in
others there are also regional or state governments.
Two groups of criteria are relevant to formal decentralisation.
On the one hand, efficiency and economy play a role. It may be
inefficient, for example, to create new units when historic
units are readily available, or to create units that are
geographically divided (by a mountain range for example). A
unit may be economically unviable if it has no resources or
infrastructure. Libya is in a difficult position in this regard
given the frequent changes in decentralisation schemes since
the 1950s, plus the overriding legacy of the three historical
provinces — Tripolitania, Cyrenaica, and the Fezzan — that
has led to regional conflict and dramatic differences in
development. On the other hand, identity criteria (ethnic,
linguistic, religious, historical) often play an important role,
especially in post-conflict situations (Bosnia Herzegovina or
South Sudan, for example). Such identity-based subunits may
create new problems, because they are not homogenous
either; often they create new minorities in their area.
Nevertheless, identity criteria often need to be considered to
create acceptance of a decentralised structure. Therefore a
mixed approach, taking into account identity criteria as well
as questions of efficiency and economy is needed.

political, administrative and fiscal. Political decentralisation
occurs when voters in subunits have the right to elect their
own representatives for representational bodies (state or
provincial legislatures or executive posts, for example) and
also when subunits have the right to regulate a policy area
(such as the school system). Administrative decentralisation
can be a mere matter of making services of the central state
directly available across the territory (as in issuing of
passports, a chronic problem under Libya’s dictatorship), but
it can also take more intensive forms, such as giving the
subunits the right to implement national policies or to make
policy decisions within a legal framework determined at the
national level. Fiscal decentralisation determines the degree
of financial autonomy of regional and local government. Here
three questions can be distinguished: which level raises
revenue, which level pays for expenditure and how are
transfers made between the levels, often to compensate for
imbalances. Fiscal decentralisation is often controversial,
especially in countries where one region has disproportionate
economic resources (oil in the East, in Libya’s case). Yet fiscal
questions can be the real test of genuine decentralisation; if
subunits have no funds to work with, other aspects of
decentralisation can become meaningless.
Given these many parameters, it is clear that there is not one
model of decentralisation. Many combinations are possible
and, as mentioned, it is not useful to reduce the debate to
pro- or anti-federal. In one aspect however, the technical
definition of a federal state is important to highlighting the
question of legal guarantees. In a federal state, neither of the
usually two levels of government can unilaterally change the
responsibilities and authority of the other level; California
cannot unilaterally expand its powers, and the federal
government of the United States cannot unilaterally take
away powers from California. Even if there is no such
safeguard against unilateral changes of power relations,
Libya’s new democratic constitution should be clear about all
parameters of decentralisation.

In terms of substance, decentralisation of power and
authority can vary greatly. Three areas of substantive (also
called functional) decentralisation can be distinguished:
5

Libya is approaching another critical stage in its transition:
the preparation of a new constitution, laying the legal
foundations of the new Libya. One of the most important
questions facing any constitution-making process, and
particularly Libya’s, will be how and to what degree
governmental authority will be decentralised.
Dispersing power in a political system raises an array of
questions that must be addressed in shaping a model that
makes sense given practical and political realities. These
questions are particularly relevant in Libya, given its history of
both centralizing executive authority and stirring regional
conflict as methods for consolidating dictatorial power.
Libyans will have to identify a model of decentralisation that
is both workable and politically acceptable, representing the
best possible compromise.
This paper explores key themes of decentralisation that
appear to be most relevant for the Libyan context and strives
to contribute to an informed debate. A more detailed analysis
of further questions is given in the “Questionnaire on Issues of
Decentralisation,” included at the end. It does not provide
answers or any particular model of decentralisation. The best
model can only be identified and negotiated by the
constituent assembly, which will need to consult widely on
this and other issues. The report offers some explanations of
how other countries have responded to similar challenges,
expanding the menu of options for the debate in Libya. The
report might help to translate political agendas into design
options that qualify for agreement among a broad set of
political actors in Libya.

Libya is in a political transition from dictatorship to
democracy. A series of interim legal frameworks govern the
transitional phase with implications for decentralisation.
Article 18 of the Constitutional Declaration passed in August
2011 by the National Transitional Council, an interim
governance body, calls for a General National Congress with
national legislative power and a number of elected local
councils for Libya’s various municipalities. There are over
thirty local councils. The Constitutional Declaration does not
establish intermediate government between the national and
the municipal level. The GNC passed a Local Administration

Law in 2012 that regulates the relationship between the local
councils and the national Ministry of Local Governance, which
has broad authority to guide the work of the local councils, not
least because cash allocations by the Ministry are the local
councils’ only source of revenue. The forthcoming constituent
assembly is not bound to the current legal framework in
devising a system of decentralisation when drafting Libya’s
new constitution.
DECENTRALISATION AND FEDERALISM
A pure form of centralised government concentrates powers
and resources both functionally and territorially. A purely
centralised government hardly exists, with the exception of
some microstates. Once the central government creates
substructures or shifts any powers or resources to existing
substructures, a form of decentralisation occurs. Federalism
is one specific form of decentralisation. But the mere
existence of a federal relationship between levels of
government says little about the actual depth of
decentralisation, the amount of power and resources
constitutionally assigned to the subunits.2 Furthermore,
designing a strong local government in a constitution has
nothing to do with opting for or against a federal structure.
In the process of drafting a constitution, federalism is often
captured by political rhetoric, loaded with historical
experiences and power-agendas, turning federalism from a
technical notion with a rather distinct legal definition into a
controversial concept.3 It is recommended to focus
discussions on the details of Libyans’ wants and needs, and
the systems that can provide them, rather than limiting the
debate to semantics.4 This path was followed in South Africa,
Sudan and Spain, where the term federalism was avoided
without denying the merits of federal arrangements. To put it
in the words of John Garang, former vice president of Sudan:
“We have not used any formal word in the entire
Comprehensive Peace Agreement to describe the type of
governance that we have negotiated and agreed on. Perhaps
we were guided by the African sign not to name a child before
it is born. In the peace process…, we sat down to…negotiate
and solve the serious problem of war and peace, instead of
being bogged down in whether we should have a federation, a
confederation or true federalism. Now that the child has been
born researchers can give the name that they believe best
depicts the arrangements the Sudanese have agreed in the
Sudan Comprehensive Peace Agreement.”

1

Considerable parts of this paper are based on two sources: International
IDEAS’s Practical Guide to Constitution Building: Decentralised Forms of
Government authored by the co-author Markus Böckenförde and the attached
“Questionnaire on Issues of Decentralisation,” predominately prepared by the
two other co-authors, Tarek Megerisi of the Sadeq Institute and Professor
Mansour Elbabour of the University of Benghazi. References from both sources
are not specifically mentioned during this paper. As background information for
the Libyan history of decentralisation, the paper relies on Megerisi’s “A brief
history of decentralisation in Libya.” All three documents are available at DRI’s
website for Libya.
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Zanzibar (part of Tanzania) and Åhland (as part of Finland), which are among the
most autonomous subunits around the world, are not accommodated in a federal
system.
3
See Jason Gluck, “Debating Federalism in Libya,” U.S. Institute of Peace,
available at http://www.usip.org/publications/debating-federalism-in-libya.
4
In the Libyan context, the concept of decentralisation is not free from
associations from the past. For some, decentralisation as a concept is closely
linked to Qaddafi’s governance models perceived as merely executive tools
unable to provide legislative, judicial or fiscal decentralisation, and unable to
protect them against the tyranny of the capital.

Decentralisation captures a variety of political phenomena.
Decentralisation is considered to be a solution to the
problems in many countries, particularly after conflict or
authoritarianism. Various concepts have become associated
with decentralisation, and some experts have further
conflated it with other meanings. This report understands
decentralisation as a generic term for the transfer of some
governmental authority and power away from the national
centre to lower levels of government or administration.
Decentralisation is thus understood as a territorial concept.
Authorities and powers are allocated to regional, provincial or
local and municipal levels.

Libya suffered for a long time from highly centralised political
systems. For many citizens in Libya, decentralisation offers
the opportunity to reform this legacy. A range of expectations
are placed on a new decentralised system: improvement of
infrastructure and local-service delivery, the end of
marginalisation and discrimination, more equal wealth
distribution, prevention of resurgence of dictatorship,
autonomous rights for specific groups. And although designs
of decentralisation may help in many instances to achieve
those objectives, it is not an all-in-one device suitable for
every situation. Some failures of the past might be addressed
more efficiently by other or at least additional means, such as
ensuring equal treatment for minorities.
Textbooks suggest that transferring responsibilities from the
national to the local level of government can improve service
delivery and accountability, whereas transferring authority to
the regional, provincial or state level might best accommodate
ethnic diversity. However, especially in post-conflict
societies, caution and prudence should apply in designing the
appropriate form of decentralisation in order to avoid reverse
effects. Weak local structures and lack of skilled human
resources may produce an incompetent and corrupt local
government, whereas ill-tailored ethnic decentralisation may
fuel secessionist movements even more. The positive effects
of decentralisation can turn negative if constitution builders
ignore context or fail to commit themselves to
decentralisation.
Furthermore, decentralisation is not a magic wand, but a tool
that may support a common commitment in peacefully
restructuring
the
country.
To
achieve
effective
decentralisation, leaders at each level of government must
commit themselves to the concept, including national leaders
(who might need to relinquish some powers) and local or
regional leaders (who need to offer loyalty to the centre and
solidarity with the nation as a whole). Somalia demonstrates
the need for a common understanding and commitment to the
nation and the country as a whole. Despite being one people
with one language and religion, Somalia is severely divided
along clan and sub-clan lines, struggling for almost two
decades to agree to an adequate constitutional arrangement
of decentralisation.

THE
POSITIVE
AND
DECENTRALISATION5

NEGATIVE

POTENTIAL

OF

Positive — decentralising
power can help to:

Negative — decentralising
power might:

Limit authoritarianism at the
national level.

Strengthen local elites who
could misuse power.

Some forms of
decentralisation require
power sharing, thereby
diffusing central authority.

Powerful interests can misuse
the community or local
government for private
interests. Corruption is hard
to eradicate at the level of
small and potentially
inefficient local governments.

Increase responsiveness to
the needs and preferences of
the people.

Increase inefficiency due to
lack of human and financial
resources.

Local communities are more
likely to respond to local
needs.

Communities can be too small
and overwhelmed to fulfil
their functions properly
because they do not have
sufficient human and
financial resources.

Lessen tensions and potential
conflicts within countries
featuring a diverse
population.

Encourage local elites and
politicians to demand even
greater autonomy and
establish new regional
majorities.

Decentralisation might enable
minority groups to enjoy a
degree of self-governance.
Political leaders of ethnic
groups can fill a formally
recognised leadership
position at the regional level.

Encourage positive, active
approaches to government
and policy development.
By creating alternative
sources of governing
authority, decentralisation
promotes policy competition,
experimentation and
innovation.

Assigning majority status to a
national minority in a specific
region might create new
minorities in that region,
thereby shifting instead of
resolving the problem.

Lead to harmful competition
between regions.
Decentralisation might lead to
inequality between regions,
since natural resources,
industries and employment
opportunities differ by region.
Moreover, a race to the
bottom might result as
regions progressively weaken
regulation in order to attract
business and capital.

Order the complexity of
government.

Duplicate work and greater
operating expenses.

By distributing suitable
powers to regional or local
governments,
decentralisation spreads the
burden of government and
enables the national centre to
focus on key challenges and
priorities.

Decentralisation can
duplicate government
functions and permit
inefficient or contradictory
policies in different parts of
the country. Decentralised
systems also cost more given
the greater number of elected
or paid officials at several
levels of government.

5

For more on the implications of decentralisation on political pluralism, see
“Decentralisation,” Pluralism in Democratic Constitutions, Democracy Reporting
International
(April
2013),
available
at
http://www.democracyreporting.org/files/dri_research_report_pluralism_in_constitutions.pdf.
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The current high emotions, turbulent political scene, and
general unsettled state of Libya carry two challenges common
to transitional phases. First, groups are advocating models of
decentralisation on the premise that now is the right time to
do so, as this opportunity might not be available in the future.
This position carries the risk that Libya might not be ready for
such models of decentralisation politically or functionally,
and that pursuing them might damage weak state structures.
Second, consensus will be reached on a system that will fit
Libya’s current state, but after a period of time, once the postrevolutionary dust has settled and things are normalised,
another consensus may form on the question of
decentralisation.
Both of these challenges suggest that Libya might consider
attaching a review mechanism or “sunset clause” that would
require active consideration of the decentralisation scheme
agreed to in the constitution.

Design options for a decentralised form of government include
two, often interlinked components: A formal component
offering a skeleton of the vertical structure in a country and a
substantive component providing for the allocation of powers
and competences within that vertical structure.

The formal component of decentralisation (sometimes called
geographic decentralisation) addresses the structure of
government by determining both the levels of government,
from local to national, and the number of subunits within each
level of government (see the left column in figure 2). In other
words, it answers the following set of questions: How many
levels of government or levels of administration should the
country have (see section 2.2)? Within one level of government
or administration, how many units should it entail (for
example, how many regions should be established at the
regional level; see section 2.2)? Either inquiry can identify
asymmetric structures, which means that some levels of
government or administration might not exist throughout the
country, but only in some parts of the country. The next, more
specific task is about institutional design in the units: should
there be an executive branch of government only,
implementing national policies, or should there also be a
legislature, enacting regional policies, or even a judiciary
adjudicating on regional law (see section 2.3)?
Previous agreements and historical events can determine the
applicable territorial and governmental structure. Particularly
after violent conflict or internal crisis, however, constitution
builders can reconfigure that structure to reflect new
substantive deals or reforms. Examples include Germany after
World War II and South Africa after Apartheid.
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FIGURE 1. OPTIONS FOR DECENTRALISATION

The substantive component of decentralisation (see the right
column of Figure 1) measures how the formal structure is
actually filled with substantive authorities (sometimes called
functional decentralisation). What actual powers are assigned
to the lower levels of government? Some countries may have a
similar formal structure, but differ considerably with regard to
the powers and competences assigned to the various levels
(often called the depth of decentralisation).
The depth of decentralisation varies across systems on a
continuum, from those characterised as centralised to those
considered strongly decentralised. Distinguishing between
three aspects of decentralisation—administrative, political,
and fiscal (see section 2.2)—greatly assists in measuring its
cumulative degree. How deep does a country intend
decentralisation to go?
Although the formal structure of decentralisation does not
determine its depth, it narrows the substantive options of
decentralisation. As indicated by the arrow in Figure 1, the
formal structure and the actual substantive power are
interdependent: the allocation of far-reaching powers at lower
levels of government requires an adequate institutional
setting in the first place. If, for example, the formal structure
does not provide for an elected legislature at the sub-national
level, substantive legislative powers cannot be assigned to
that level. Thus, the creation of separate branches of
government—an executive, a legislature or a judiciary—at the
sub-national level, will influence the depth of decentralisation
by some measure (see section 3).
The overall viability of decentralisation depends not only on
the structure and depth of the dispersal of authority and
power but also on whether constitution builders legally
safeguard dispersal against unilateral revocation by the
national centre (see section 3). At this stage, federalism is
introduced as a specific form of decentralisation. Probably
the most specific characteristic of a federal structure is the
legal safeguard it provides for the subunits—a legal
framework that the national centre cannot amend easily at
the expense of the subunits, and a legal watchdog—most
commonly the judiciary—to enforce any constitutional
bargain on decentralisation. Thus, a constitutional structure
delineating a federal legal relationship between the different
levels of government can support any constitutional bargain
against unilateral changes by the centre.

Designing a decentralisation scheme requires determining the
number of levels of government or administration in a country
and, often more contentiously, the number of units within the
respective levels of government. Libya has seen a range of
different arrangements since 1951. Those historical
precedents as well as the Local Administration Law of 2012
might be considered, either as examples to follow or as
models from which to depart.

headed by mayors, and subdivided into wards.6 The 1963
reforms, which abolished the federal system and replaced it
with a unitary form of government, were based on the
historical, geographical and constitutional criteria that guided
the three-province federal system; that is, each governorate
was contained within one of the three former provinces. Under
Gadhafi’s rule, number of levels did not change, although the
respective role altered significantly. The subdivisions created
after 1970 (there were about twelve different systems; see
Table 4) were not based on traditional systems and lacked the
merits of history, geography and tradition.

FIGURE 2.1 DECENTRALIZATION IN LIBYA: 1951-19707
Three levels of government or administration generally
dominate the discussion: the national level; the regional,
provincial, or state level; and the local or municipal level.
Reality often proves more complex and especially the local
government is in itself organised in different levels. For
various reasons, some countries have opted for an
asymmetric formal structure, creating more or fewer levels of
government or administration in some parts of the country
compared with others. In Germany, three cities constitute
both municipalities and states, which eliminates the third
level of government present in other parts of Germany (the
prime minister of the city-state of Hamburg is also the mayor
of the city of Hamburg). In Australia and Canada, some areas
of the country are directly administered by the national
government, whereas other areas are governed by states or
provinces. Again in other countries, an additional level of
administration is inserted in larger territorial subunits to
facilitate service delivery.
In Libya, there is great scepticism of asymmetric
arrangements since asymmetry could lead to privileged
treatment of some areas over others, reminding many Libyans
of the old system of favouritism. Thus, it is conducive to
consensus building, and the system’s acceptance by the
nation, to consider a national symmetrical template to be
devised and used as the core structure. But occasionally,
practicality and fairness require that regions with extenuating
circumstances (e.g. a broad geographical region, with rough
terrain and a dispersed or nomadic population; or
neighbouring towns with desert conditions or entrenched
disputes such as Beni Walid and Misrata, Nalut and
Ghadames, or the Warchafena tribe and Zintan) may require
additional levels of administration to ensure that they are
reasonably able to access services. This needs-based
approach could allow for additional levels in response to
direct needs.
The constitutional amendments of 1963 installed three units
of government. The ten governorates (muqat’at, later
muhafadat, directly below the national level) were subdivided
into districts (mutasarrifiyat), each of which was further
subdivided into subdistricts (mudiriyat). Large cities, such as
Tripoli and Benghazi, were organised as municipalities,
6

See Shawky S. Zeydan, “Government and Politics,” in Country Study: Libya
(Library of Congress, 1988), available at http://lcweb2.loc.gov/frd/cs/lytoc.html.
7
Mansour Elkikhia, Muqtarah al-taqsim al-idari fi Libya (unpublished
manuscript).
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FIGURE 2.2 ADMINISTRATIVE UNITS IN LIBYA SINCE 1970
Year
1970

First Order
Administrative Units
10 muhafadat

Second Order
Administrative Units
32 mutasarrifiyat

1975

46 baladiyat

160 sub-baladiyat

1979

44 baladiyat

176 sub-baladiyat

1980

25 baladiyat

170 sub- baladiyat

1984

24 baladiyat

135 sub- baladiyat

1986

13 baladiyat

52 sub- baladiyat

1990

7 baladiyat

40 sub- baladiyat

1995

13 sha’abiyat

1998

26 sha’abiyat

2001

32 sha’abiyat

2007

22 sha’abiyat

criteria for delineating subunits, one relying on the efficiency
and economic considerations (capacity for governance,
economic viability, potential for conflict, geography, potential
for development, availability of and access to resources), the
other on culture and identity (ethnic, linguistic, religious,
historical boundaries). Determining subunits based on
identity might create a cycle of dispersing central powers,
given that such a subunit will often demand further
concessions that strengthen its own identity (for example
Catalonia in Spain). Identity-based subunits might also create
new minorities, since territorial subunits rarely feature only
one identity. On the other hand, opting for the economically
optimal size, based purely on criteria such as infrastructure,
geography, resources and capacities does not guarantee
effective and efficient governance. Replication of ethnopolitical conflicts and marginalisation at the level of the
subunit might simply shift national conflicts to lower levels.
Thus, a mix of approaches is needed to create economically
viable and politically acceptable subunits. The continuing
discussions in Nepal concerning the criteria for delimiting
internal boundaries illustrate the challenges associated with
resolving such issues.10

FIGURE 3. DISCUSSION ON THE CONFIGURATION OF A
DECENTRALISED SYSTEM OF GOVERNMENT IN NEPAL11

In Nepal, the Committee on State Restructuring and
Distribution of State Power has debated the number, names
and boundaries of states under the future decentralised
structure, a discussion that has included the delineation of
subunits on the basis of identity, economic and administrative
viability, resource distribution and other factors. Two
alternative maps were prepared under these parameters: one
with fourteen provinces focussing more on identity, the other
with six provinces emphasizing more economic factors.

The Local Administration Law of 20128 seems to stipulate a
four-level approach9 with a national level, a level of
economical regions (Article 44), a level of provinces and a local
level. This model resembles a previous system with planning
regions, sub-regions, administrative districts and localities
known as mahallat.

Next to the number of levels of government or administration,
the number and size of the units at the various levels of
government need to be determined. This is a fundamental
choice since it also guides the character and function of the
decentralised setting depending on the criteria according to
which the units are designed. There are two general groups of

The extent to which identity-based criteria can be ignored in
delineating sub-national boundaries is controversial, even
under the assumption that Libya is one of “the most
homogeneous [countries], both culturally and religiously, in

10
8

The local administration law was passed by the National Transitional Council in
2012 but still waits its implementation because NTC left this responsibility to the
General National Congress.
9
It is thereby assumed that the “local administration law” does not only refer to
the local government, but includes all subdivisions beneath the national level.

10

See Magnus Hatlebakk and Charlotte Ringdal, “The economic and social basis
for state-restructuring in Nepal” (Chr. Michelsen Institute, 2013), available at
http://www.cmi.no/publications/file/4711-the-economic-and-social-basis-forstate.pdf.
11
See Centre for Constitutional Dialogue Nepal, Update on the Constitutional
Process and the CCD, 18 January 2010. Photo source: Constituent Assembly
Secretariat, Republica, 15 January 2010.

Africa and the Arab world.”12 Taking this assumption for
granted and considering that this is a time of general
redefinition for Libya, one might focus on criteria that
enhance the administrative efficiency of each unit (with
regard to the whole country and not only to some privileged
part), thereby taking into account economics, geography and
demography. Special consideration will have to be given to
draw boundaries in a manner that does not perpetuate
existing regional conflicts, and not to create new minority
populations
within
administrative
units.
Existing
administrative units might be held in mind for practicality
purposes in some cases, as citizens are already used to them
and infrastructure is already in place along these lines. But
even in a rather homogenous country, administrative
efficiency may also need to rely in some instances on
ethnicity, at least at a local level. Some people feel more
secure and attach greater legitimacy to local government
staffed by their group (and regarding Amazigh, language too).
Others are more sceptical and consider at least some
elements of identity-based decentralisation necessary in
order to promote group unity over national issues. National
unity has been weakened under the Gadhafi regime and the
recent revolution, with tribalism and provincialism on the rise.
Therefore, identity politics might need to be planned carefully
in order to prevent destabilisation.
The number of subunits beneath the national level has
changed frequently since 1951. The three historical provinces
(Tripolitania, Cyrenaica, and the Fezzan) were broken into ten
governorates in 1963, after constitutional amendments and
legal reform. After Gadhafi’s coup in 1969, some of the
governorates were redesigned and renamed.13 In 1975, the
governorates and their service directorates were abolished by
law, but continued to exist until 1983 when another reform
introduced the baladiyat system of districts. It started with
forty-six districts that were reduced in 1988 to twenty-five
units. In 1995, Libya dropped the baladiyat system and
reorganised into thirteen districts (shabiyat). This number was
altered in reforms of 1998 to twenty-six, in 2001 to thirty-two
(plus three administrative regions), and in 2007 to twenty-two
units. The Local Administration Law of 2012 is silent on the
number of subunits, but stipulates in Article 4 that a law
needs to regulate the establishment, the geographical scope
and the name of those units. Thus, there is the presumption
that it is not the law’s intention to re-install the traditional
three provinces.14 However, this model is still alive as
demonstrated in the composition of the constituent assembly,

where twenty members of each of these former provinces will
be represented despite dramatic differences in population
size.15 The demarcation of the boundaries of each of the three
historical provinces remains a matter of debate, however.
Another important issue is whether the constitution should
include an option to alter internal boundaries after its
ratification, be it in order to split or merge existing units or to
adjust their boundaries for relevant reasons, and, if so, who
might participate in such a process.
The more internal borders create self-governing entities
rather than administrative districts, the more sensitive this
question becomes, even more so if borders are delineated
along identity lines. Such a process encompasses two
aspects: the right to initiate and the right to decide. In less
decentralised systems, both aspects will belong exclusively to
a national institution, such as the legislature by initiating and
passing an ordinary law (Benin).16 This option is also part of
the Local Administration Law of 2012 with regard to provinces,
whereas municipalities are established, named, merged and
cancelled by the cabinet based on a recommendation by the
minister of local administration (see Article 4). Another option
is that a law shifting internal boundaries requires not only a
majority in the national legislature but also a two-thirds
majority of those representatives belonging to the affected
groups or areas (Belgium).17 Other countries require the
legislatures of the affected regions to consent (Malaysia).18 In
addition to a legislative vote at the national and sub-national
level, a constitution also may require referendum support
from the citizens in the subunits (Switzerland).19

The debate about the basis for, size and number of units
cannot be discussed in isolation from the actual powers of
those units and the relationship of the different levels to one
another. Thus, as indicated in Figure 3, discussions on the
depth of decentralisation are interrelated with setting up the
formal structure.
The depth of decentralisation is determined by the actual
powers and authorities that are transferred from the centre to
lower levels of government. In such an inquiry, the following
issues warrant careful review.




Which administrative, political and financial
functions should be decentralised, and to what
tier of government?
Should powers be allocated equally throughout
the country or asymmetrically depending on the
specific context (population density, minorities,
capacity of self-administration)?
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Mansour Elbabour, “Libya: a nation of cities” (May 2011), available at:
http://works.bepress.com/cgi/viewcontent.cgi?article=1006&context=mansour_
elbabour.
13
There was a temporary reorganisation: Benghazi governorate was reduced to a
small northern stub, containing the city of Banghazi. Al-Khalij governorate was
formed from the remainder of Benghazi and the eastern part of Misurata.
Misurata, in return, was augmented by the eastern parts of Gharyan and Sabha.
Awbari merged with the remainder of Sabha. The net effect on the list of
governorates was that Awbari was replaced by Al-Khalij. See “Districts of Libya”
from Statoids, available at http://statoids.com/uly.html.
14
One of the drafters of the Local Administration Law 2012 explained that they
were considering between twelve and seventeen subunits. Author interview with
Mansour Milad, University of Tripoli, in Tripoli, 30 April 2013.
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On this, see DRI’s assessment of the electoral law of the constituent assembly.
Article 150 of the constitution of Benin (1990).
Article 4 of the constitution of Belgium (1994, as amended in 2008).
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Article 2 of the constitution of Malaysia (1957, as amended in 1994).
19
Article 53 of the constitution of Switzerland (1999, as amended in 2010).
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Should some levels act merely as administrative
agents of a higher level? Should other levels of
government receive self-governing authority?
Which of the three branches of government
should be established at the lower levels?

Figure 4 reflects the formal structure of decentralisation in
France and Switzerland. Although they look quite similar,
France—even after its decentralising reforms in 1982—has a
much more centralised government than Switzerland, which
many consider one of the most decentralised countries. The
pyramids underscore that the formal structure of government
does not yet pre-determine the substantive degree of
decentralisation; rather, the depth of decentralisation turns
on the powers and resources allocated to the different levels
of government. For instance, the cantons in Switzerland have
considerably more authority and autonomous powers than the
regions in France, as reflected in the cantons’ significant taxraising authority. Although the Swiss districts constitute
purely administrative units supporting the implementation of
canton policy, their leaders are elected, whereas the French
president appoints prefects who serve as agents in the
départements and implement central government policy.
FIGURE 4. STRUCTURES OF DECENTRALISATION IN FRANCE
AND SWITZERLAND

Substantive decentralisation means the assignment of
authority and power to different levels of government. The
degree of decentralisation ranges on a continuum across
systems, from those characterised as strongly centralised to
those that are heavily decentralised. To identify the amount of
decentralisation more accurately, three of its core elements—
administrative, political, and fiscal—must be examined.
Administrative decentralisation refers to the amount of
autonomy non-central governmental entities possess relative
to the central government. Political decentralisation
measures the degree to which central governments allow subgovernmental units to undertake the political functions of
governance such as elected representation and rulemaking.
Finally, fiscal decentralisation means the extent to which
central governments surrender fiscal responsibility to subnational units. While distinguishing between these three
12

elements facilitates measurement, effective decentralisation
requires coordinating all three. Decentralisation of authority
will remain shallow if, for example, administrative and fiscal
decentralisation does not support and follow political
decentralisation.
Figure 5. DE-CONCENTRATION, DELEGATION AND
DEVOLUTION20

Administrative decentralisation
Administrative decentralisation may be described in three
grades of intensity—de-concentration, delegation and
devolution—that mark points along a continuum of
administrative autonomy. De-concentration occurs when the
central government relocates responsibility for implementing
a policy to its field offices. This transfer alters the geographic
distribution of authority, but responsibility and power remain
at the centre. De-concentration does not transfer actual
authority to lower levels of government and thus fails to
create additional levels of government. For example, issuing
passports and driving licenses are national issues, governed
by national law and implemented by national agencies.
However, citizens in need of passports do not only live in the
capital, but also are spread throughout the country. Thus,
national civil servants are sent out in the country to offer
relevant services, without changing the nature of the national
institution. Lack of de-concentration created a great deal of
frustration among Libyans living outside of the capital. For
example, many citizens living in Benghazi had to spend a week
or more in Tripoli just to get a commercial license. Deconcentrating national services and providing necessary
resources to implement national policies are a first and
relatively easy task to end decades of neglect and to
overcome mistrust towards national institutions in the
regions.

Delegation requires the central government to refer decisionmaking and administrative responsibilities for various public
functions to another level of government or administration.21
Delegation features a principal-agent relationship, with the
central government acting as principal and the local
institution acting as agent. The degree of supervision varies
and might include substantial central control, permitting little
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Markus Böckenförde, Decentralisation from a Legal Perspective: Options and
Challenges (Gießen: TransMIT, 2010).
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Occasionally some of those public functions might not only be delegated to
local government, but also to private actors. However, accountability of service
delivery of those actors towards the citizens might be limited.

discretion at the lower level. Conversely, though enforcing
adherence to formal guidelines, the central government might
fully allocate the administration and implementation of policy
to the subunits. For example, high schools might be national
institutions and governed by national laws, but the
implementation lies with the subunits under the general
supervision of the national ministry of education. Article 23 of
the Local Administration Law of 2012 is characterised by such
a principal-agent relationship, found between the national
minister and the municipalities in exercising executive
functions. The minister reserves the right to issue decisions
and instructions, to generally oversee the work and projects
conducted and to approve or reject decisions that were taken
by the municipality council in accordance with executive
regulations. This kind of delegation allows regional and local
governments some discretion in implementing governmental
functions (such as setting up school curriculums that foster
Amazigh language in respective areas), subject to national
approval.

the task transferred from the national centre. For example,
the national government might pass legislation that compels
school to teach one national language but leaves to local
districts the decision whether to include another mandatory
language to their curriculums. Local decisions might be made
by legislative or quasi-legislative bodies whose responsibility
extends to designing and elaborating policy issues transferred
from the national government.
FIGURE 6. EXAMPLES OF POLITICAL DECENTRALISATION22

Devolution represents the strongest form of decentralisation
and involves the transfer or shift of a portfolio of authority to
regional or local governments. Again, various models exist.
The portfolio may include either limited powers to implement
a set of national laws concerning a particular area—with
potentially significant discretion over implementation—or
may more closely resemble self-governance in that the
subunit exercises legislative powers, such as adopting rules
and norms and devising policies and strategies. Depending on
the degree of devolution, the central government might
interfere only to a limited extent, if at all. Oversight is often
limited to legal issues (disrespect of some laws by local or
regional councils), but not to political decisions. Strong
devolution requires the national level to adjust the relevant
law that devolves power to the subunit or even to amend the
constitution, if functions of subunits are listed there.
Devolution requires some degree of political decentralisation,
given that the central government no longer has sanctions
over the subunits; the electorate must assume that
responsibility by voting in popular elections.

Political decentralisation
Political decentralisation involves two elements: transferring
the power to elect or appoint local officials from the central
governments to local governments, and transferring the
authority to structure government at the regional or local
level. The first element could be named electoral
decentralisation,
which
allows
citizens
to
elect
representatives who will serve in regional or local subunits.
Yet even with the ability to elect local officials, citizens will
only be able to influence policy to a limited extent if policies
are still decided at a higher level. For example, while Swiss
citizens elect their head of district, her or his mandate
extends only to implementing administrative directives from
the cantons. Citizens can thus hold the head of district
accountable only for implementation, not for substantive
policies that are developed at cantons’ level.
Transferring authority from the national to the local level
requires a structural arrangement and practice that
empowers the subunits to formulate, monitor and evaluate

Libya’s Local Administration Law of 2012 runs short of the
second element of political decentralisation with regard to
municipalities and provinces. Members of the municipality
council are directly elected through secret ballot (Article 26)
by the citizens, but the council’s decisions are subject to
approval by the national minister. More relaxed, but still
accountable to the national minister, is the provincial council:
pursuant to Article 18, its decisions can be vetoed by the
national minister within fifteen days after informing her or him
of its adoption. In addition, the elected governor of a province
is answerable to the national minister (Article 16). One might
reconsider whether this kind of limited administrative and
political decentralisation meets the expectation of Libyans for
accountability and democratic governance after more than
four decades of dictatorship. Citizens do expect that directly
elected representatives at the municipal and provincial level
respond to the people’s needs and demands. However, if
those representatives are also accountable to the national
minister or depend on the minister’s approval, they are also
agents of the national level. Being a locally elected national
agent is a rather ungrateful position, since the position is
accountable to two masters.
Fiscal decentralisation
Fiscal decentralisation determines the degree of financial
autonomy of regional and local government. Omitting or
delaying fiscal decentralisation often renders other aspects of
decentralisation ineffective. Fiscal decentralisation is a
complex and controversial task that might indicate how
serious countries are in their overall commitment to
decentralise.
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Markus Böckenförde, Decentralisation from a Legal Perspective: Options and
Challenges (Gießen: TrasMIT, 2010).
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There are three main elements to fiscal design in
decentralised states: the assignment of responsibility for
expenditure (which level pays); the assignment of
responsibility for revenue raising (which level taxes) and
intergovernmental transfers (how different levels of
government share revenues and equalise imbalances). To
guarantee efficient administration, the ability to assign tasks
and competences must accompany the assignment of
responsibility for expenditure: the level of government
performing a task should pay for it. It might be assumed that
spending responsibility often correlates with raising revenue
responsibility (the power to levy taxes), but this is not the
case. Good reasons exist for striking the right balance here. If
the constitution assigns the greater part of taxing authority to
regional or local governments, then the national government
will lack the tax instruments necessary for macroeconomic
management. Likewise, assigning all taxing authority to the
national government is also undesirable: separating spending
from taxing might obscure the link between the costs and
benefits of public expenditure, inhibiting fiscal transparency
and oversight.
One may consider the following two principles when
determining whether to assign tax-raising and spending
authority to regional or local governments: revenues assigned
to the regional or local governments should suffice—at least
for the wealthy regional or local governments—to finance all
locally provided services that primarily benefit local residents;
and the local government should collect sub-national
revenues from local residents tied to the benefits received
from local services. Ensuring a link between taxes paid and
benefits received strengthens the accountability of local
officials and the delivery of government services.
Another issue to consider is the allocation of different
revenues to the respective levels of government in order to
make them less susceptible to the volatility of one single tax
(see Figure 7 with a chart on tax distribution in Germany).
Chapter six of the Local Administration Act of 2012 regulates
some aspects of the financial administration scheme. Articles
49–51 indicate the financial resources of the provincial level
and the municipality level.
FIGURE 7. ALLOCATION OF TAXES IN A DECENTRALISED
SETTING * — PERCENTAGE OF THE OVERALL TAX REVENUES

An imbalance often exists between taxing and spending in
that the national level usually collects the bulk of taxes but
assigns substantial spending responsibilities to the regional
or local level, the governments of which must spend more
than they can collect in revenues. Pre-transfer fiscal deficits,
so-called vertical imbalances, arise. Horizontal imbalances—
imbalances between sub-national levels—also exist. Usually
sub-national-level governments do not all have the same
14

capacity to raise revenues (rich residents cannot live in every
region) nor do they all face the same costs (some regions
provide additional services, or more people live there). Such
imbalances demand intergovernmental transfers—vertical if
the payments proceed from the national government to the
sub-national governments, or horizontal if between subnational
governments.
The
term
grants
covers
intergovernmental transfers from higher to lower tiers of
government. Depending on the type of grant—generalpurpose grants, specific grants, grants in aid, or
supplementary grants—and the conditions attached, such
transfers can increase or diminish the autonomy of subunits.
In Libya, revenue raising responsibility and intragovernmental transfers will be controversial. The central
government would like to maintain fundraising responsibility
to reduce the risk of local corruption and ensure the
centralisation of the influence that this authority provides.
However, in order to retain the legitimacy to exercise this
authority, the national government will have to mandate clear
intra-governmental transfer structures to ensure an equal
distribution of the nation’s revenue. This is the key concern
driving the federalist movement in Cyrenaica, alongside the
claim that they benefit from the resources that are extracted
from their land. Furthermore, the poverty of the south
demands that clear measures are put in place to ensure their
access to the nation’s treasury for more than simple
administration. It should be noted that Tripoli is also suffering
from dilapidation. There is a need for building nation-wide
consensus around fiscal decentralisation to promote national
development. The debate about regionalism could be reframed into one about national development priorities.

The depth of decentralisation along administrative, political
and fiscal lines need not be symmetrical throughout the
country. If constitution builders have agreed to
decentralisation to mitigate internal conflicts between
particular regions, then assigning autonomous authority only
to those regions makes sense. For examples, see Finland
(Åland), Indonesia (Aceh), Italy (South Tyrol), Malaysia
(Borneo), the Philippines (Mindanao), Sudan (Southern Sudan)
and Tanzania (Zanzibar). Some such schemes combine
differences in the substantive depth of decentralisation with
the country’s existing asymmetric formal structure, as in
Sudan and Tanzania. Often, however, the constitution affords
some regions greater authority over language or culture, for
instance, while maintaining an otherwise symmetrical formal
structure; examples here are offered by Indonesia23 or the
Philippines.24 State nationalists often object to asymmetrical
arrangements that discriminate between regions on the basis
of ethnicity or religion, arguing that such arrangements risk
further fragmentation and the promotion of irredentism. But
minority regions that have suffered from marginalisation and
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Article 18 A/B of the constitution of Indonesia (1945, as amended in 2002).
Article X of the constitution of the Philippines (1986).

discrimination will often demand autonomous status as a
condition of support for the constitution. Depending on the
relative political strengths of the actors involved, asymmetric
arrangements vary considerably. Some countries have
featured different decentralisation packages for different
regions. The United Kingdom and Spain provide good
examples of the variety of decentralisation design options
(see figures 8 and 9).

FIGURE 8. CASE STUDY: ASYMMETRIC DECENTRALISATION IN
THE UNITED KINGDOM

As noted earlier, there is great scepticism against asymmetric
arrangements in Libya because it reminds many Libyans of the
political favouritism and clientelism heavily exercised during
the Gadhafi regime. Thus, in order to avoid unfair distribution,
a symmetrical system might be generally preferred. And if
boundaries of subunits are predominately drawn from a
perspective of economic viability, one indeed may consider a
symmetric system as fair. If not, however, an asymmetrical
application could be an effective way at achieving equality for
various reasons. First, with certain groups requiring unique
services, a symmetrical system would disadvantage them and
lead to a possible tyranny of the majority. Second, due to the
discrepancy in demographic density and standard of
infrastructure and life nationwide, certain subunits will
require unique delegations of powers in order to effectively
reach their populations. Third, those regions not privileged by
Gadhafi’s system might need extra support in order to catch
up with others.

Scotland has a parliament and an executive developed from
the Westminster model. Under the Scotland Act of 1998, the
Scotttish parliament can pass acts25 and the executive can
enact administrative regulations (often called secondary
legislation) in all areas not reserved for the British parliament.
Although the act permits the British parliament to legislate
concurrently in the devolved areas, it will do so only if asked
by the Scottish parliament (Sewel Convention).

Against this background one might consider the Spanish
model. In a nutshell, it sets a symmetric maximum level of
autonomous rights that might be transferred to the subunits.
Depending on their individual status, regions may opt to start
at a certain level of decentralisation and request further
autonomy at a later stage, once they have developed relevant
infrastructure and resources. Thus, the system has a
symmetric ceiling of the degree of decentralisation, but allows
others to get at that ceiling at different paces. Such a system
requires careful constitutional drafting; some lessons might
be learned from Iraq that copied the Spanish model but failed
to implement it in accordance to the given context.

The depth of decentralisation and its institutional structure is
determined by channelling powers to the three branches of
government at the regional or local level, also considered the
vertical separation of powers. Each branch of government is
vertically dispersed and exercises its tasks not only at one level,
but at several. Such a dispersal of executive, legislative and even
judicial powers impedes the concentration of power. Although
having overcome more than forty years of tyranny and
concentration of power, the Local Administration Act of 2012 does
not foresee a system of vertical separation of powers. The
economic regions are a purely administrative level of coordinating
the planning activities; at the level of provinces and
municipalities, the executive organs are fully under the political
control of the national level and implement national policies.

The United Kingdom has applied various designs of
decentralisation to Scotland, Wales and Northern Ireland.
Compared to England, where the British parliament enacts
laws that the national administration implements, the other
three regions feature various levels of delegation.

The Government of Wales Act of 1998 delegated powers in
certain devolved areas to the National Assembly of Wales,
powers previously exercised by British ministers. But the
British parliament still passes primary legislation for Wales
even in the devolved areas, limiting the Welsh assembly to
enacting administrative orders and regulations.
Devolution in Northern Ireland has been tied to the peace
process. Problems there have prompted the British
parliament to suspend the Northern Irish assembly and
executive four times, most recently in October 2002. When
functioning, the assembly of Northern Ireland can enact
primary and delegated legislation in those policy areas
transferred from the British parliament, which still legislates
in “excepted” and “reserved” areas. Unless the British
parliament amends the Northern Ireland Act of 1998, it will
continue to govern “excepted” areas. By contrast, the British
parliament can transfer “reserved” subjects by order at a later
date given cross-community consent. This triple division of
responsibilities is unique to Northern Ireland.

25

In addition, the Scottish parliament has the power to vary the standard rate of
income tax by up to 3 percentage points from the UK level (although it has not yet
used this power). See Markus Böckenförde, J. Schmidt, and V. Wiesner, Max
Planck Manual on Different Forms of Decentralisation (Heidelberg: Max Planck
Institute for Comparative Public Law and International Law, 2009), p. 46.
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FIGURE 9. CASE STUDY: DECENTRALISATION À LA CARTE IN
SPAIN
The constitution of Spain offers another approach often called
decentralisation à la carte. After some forty years of
totalitarian centralisation, the drafters of the constitution
created a unique mechanism to accommodate the diversity of
the country. The main inventive feature of the Spanish
constitution is to provide for a constitutional system in which
different provinces and municipalities could achieve the
status of a high degree of autonomy at different paces, in part
depending on their own initiative. Territorially, Spain is
organised into “municipalities, provinces, and any
autonomous communities that may be constituted”
(Article 137). Accession to autonomy is a voluntary right for
municipalities and provinces and the constitution specifies
how this right can be exercised and the status of an
autonomous community may be achieved. A list of powers of
autonomous communities is listed in Article 148. In addition,
according to Article 150, the national government may
transfer powers from its list (Article 149) to the autonomous
communities.26

If the constituent assembly opts for a system of stronger
decentralisation in the new constitution, the following steps
are worthy of consideration:
2

3

Decide which branch of government should be set up at
which level of government or administration. Only if the
institutional design provides for a legislature or judiciary
at a lower level of government can substantive powers be
transferred to that level. As illustrated by the United
Kingdom, the second level of government may have an
executive only, as in Wales, or consist of both legislative
and executive branches of government, as in Scotland.
Other countries, such as India and the United States,
have established autonomous judicial branches at the
sub-national level.
Identify the tasks and powers that an autonomous
executive, legislature or judiciary will exercise.
Constitution builders may need to design executive,
legislative and judicial authorities at various levels of
government. Distributing appropriate responsibilities will
depend on the task concerned, and on whether it is closer
to drafting laws (a legislative function), implementing or
executing the law (an executive function), or interpreting
and applying the law (a judicial function).

Decentralizing legislative powers

FIGURE 10. VERTICAL SEPARATION OF POWER IN LIBYA’S
LOCAL ADMINISTRATION ACT OF 2012
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Decentralizing legislative functions requires considering
which level of government should write laws concerning
particular tasks (e.g. public services) and whether that
authority should be exclusive or shared between levels of
government. A constitution might assign legislative
authorities exclusively either to the national or to subnational levels. Such an allocation, however, confronts two
challenges. Particularly after a violent conflict caused by the
marginalisation of certain regions, competing factions might
be less likely assign power exclusively to any level of
government. The second challenge to the exclusive allocation
of power is more practical: relying only on exclusive powers
may ignore the fact that there is often inevitably a subject
matter and jurisdictional overlap in many areas of regulation.
Many constitutions, in a bid for flexibility, have opted to
distribute legislative powers concurrently between national
and regional governments.
Concurrent powers can operate differently. Given the vertical
overlap of concurrent powers between national and regional
legislatures, the question of which regulation prevails will
arise. Generally, the constitution prioritises the national
legislature. Regional critics may argue that areas of
concurrent jurisdiction are simply areas where national
legislation predominates and, in the long run, pre-empts
regional legislation. But certain conditions can attach to
national priority: the German constitution, for example, grants
supremacy only to national legislation that is “necessary” and
“in the national interest.”27
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S. Harty, “Spain,” in Ann L. Griffith (ed.), Handbook of Federal Countries
(Montreal: McGill-Queen’s University Press, 2005).
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Article 72 of the constitution of Germany (1949, as amended in 2010).

Other constitutions hold differently. Canada provides one
notable exception to national supremacy: where provincial
and national law conflict, provincial law prevails.28 Another
approach empowers the national legislature to draft a
national framework while allowing regional legislatures to fill
in details according to local circumstances (sometimes called
framework legislation or shared powers). For some Libyans,
this option would offer a gradual process to get accustomed
to decentralised rulemaking after over forty years of
centralisation. A trend towards general standards rather than
direct policies for local administration will help to overcome
existing structures and mind-sets and respects the great will
for increased local autonomy. Provincial actors can decide
how they want to chart their region’s development, a policy
that could benefit from increased transparency and localised
accountability and local knowledge being applied to local
problems.
Other constitutions have adopted a third approach to sorting
out concurrent powers, essentially permitting both levels of
government to regulate simultaneously. Only where national
and regional legislation directly conflict will constitutional
dispute resolution measures take effect, as applied by judges
on a case-by-case basis (Sudan).
To avoid the situation in which none of the levels of
government has the power to assume a specific task, one of
the levels is normally attributed with the general or residual
power. In countries that are decentralised from within (like
Libya), the national level is vested with the residual power
(Canada, India). Only in countries that were formed through
the fusion of several independent states, the residual power is
with those former states (Germany, USA).
There are different methods by which to embody the distribution
of powers in the constitution. Some countries apply a system of
enumerated powers. The constitution enumerates the national
powers. The subunits have the residual power; therefore it is not
necessary to specifically list the subunit’s powers. More common
is a system of schedules: the constitution lists exclusive powers
of the national level and the subunit level, a list of concurrent
powers and shared powers and may propose a list for the lower
level of government.

The degree of substantive allocation of powers to legislative
subunits depends on the diversity of a particular country.
Many criteria—geographical, historical, religious, economic
and demographic—have influenced the negotiators of
constitutions significantly, determining the degree of actual
decentralisation of legislative powers. Although several of the
subject matters of legislation—international relations,
national defence, currency and citizenship—are typically
reserved to the national level, the dispersal of many policy
areas turns on the relevant circumstances and the balance of
interests at stake. In Brazil, India and South Africa, the
constitution also distributes specific powers to a third, local
level of government.

Decentralizing executive functions
Prior to decentralising executive functions, one may consider
whether the local or regional executive will execute and
implement (a) only national law, due to the absence of a
legislature at the regional or local level; (b) only regional or
local law drafted by the regional or local legislature, given that
the national administration exclusively will implement
national laws; or (c) substantial portions of national law in
addition to regional or local law—if, for instance, the regional
or local level executes national regulations more effectively
(often called cooperative decentralisation).
FIGURE 11. MULTILEVEL LEGISLATIVE/EXECUTIVE
ARRANGEMENTS

Experts generally agree that to ensure the most effective and
cost-efficient delivery of public services constitution builders
should assign authority for delivering those services to the
level of government that most closely represents—and is
most closely accountable to—the beneficiaries of those
services (often called the principle of subsidiarity). Such an
arrangement fosters transparency and accountability
because citizens can more easily recognise who is spending
their money and how. This reasoning does not always compel
the conclusion that sub-levels ought to provide particular
services: determining the most efficient size of a program can
also reveal which governmental level should provide the
service. For instance, some programs, such as weather
forecasting, might function efficiently only if provided to the
whole country.
Regional preferences also affect which governmental level
should deliver particular public services. For example, many
regions might favour a primary education curriculum that
includes the teaching of local language(s) and culture, which
sub-national governmental units can provide more efficiently.
On the other hand, one might agree that the national level of
government is better able to provide certain public services,
such as old-age pensions, to which all citizens should have
equal access no matter where they live, even though the
spatial equity of resource allocation, particularly in health and
education, can be limited by local capacity. Moreover, to avoid
economic instability or budget imbalances, the national
government might retain certain expenditure responsibilities
which particularly affect aggregate demand or which fluctuate
with the economic cycle, such as unemployment benefits.
Public demand for minimum standards throughout the
country covering certain public services, such as health and
education, might call for national regulation, regulation that
might merely set national guidelines for regional governments
that will implement the programs.
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Article 94 A of the constitution of Canada (the Constitution Acts 1867 to 1982,
current consolidation, as amended in 2008).
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Distribution of judicial powers in a decentralised system: two
models29
Similarly, the question of whether to decentralise the judiciary
will require constitution builders to consider whether national
courts located throughout the country (de-concentration) or
regional courts set up by regional governments should
interpret and apply regional or local laws (devolution).
In a decentralised system there usually exist several sets of
law: the national law, enacted by the national legislature, and
the laws of the subunits, drafted by the respective entities, be
it at a regional or local level. Thus one crucial question is how
the different sets of law are to be adjudicated; in other words,
what kind of court system guarantees an effective and
transparent way of adjudicating different sets of law? Two
basic models are therefore available in highly decentralised
states: the separated or dual model, and the integrated
model. Both describe options for ways of sharing judicial
competencies in a strongly decentralised system.
According to the separated or dual model, as applied in the
USA, both the national level and the state level each have
their own three-tier court system (local courts, circuit courts
of appeal, and Supreme Court; see figure 11). State courts
generally apply the laws of their respective states only,
whereas national law (constitutional and non-constitutional)
is adjudicated by national courts. As a consequence, national
courts applying national law are dispersed throughout the
country.
In an integrated model, national courts and state courts are
integrated in one system. Whereas the highest court is a
national one, the lower courts are courts of the respective
states where they are situated. Courts have the power and the
capacity to deal with both state law cases and national law
cases. In countries where the integrated model is in use, the
highest court of the country at the national level only has
jurisdiction over national law cases, whereas the highest
court in the state is the court of last instance for state law
(Germany and Sudan). In other systems, both types of cases,
those involving state law as well as those involving national
law, can be appealed before the Supreme Court (India).
Each system has some advantages over the other. An
integrated court system usually raises fewer conflicts
concerning jurisdiction or the respective competencies of the
different courts. It is less expensive, since there are fewer
courts and judges. With the integrated model the laws are
applied more uniformly, thus providing a greater degree of
predictability of judicial decisions. In contrast, the separated
model ensures more independence and variety. Different
entities (states, tribes or regions) have more leeway to
develop their own case law. This is even more important in
countries where different legal systems are applied (Canada,
the UK). Hence, within a country different laws and standards
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Markus Böckenförde, Options for the Structure of the Judiciary, Max Planck
Manuals on Constitution Building (Heidelberg: Max Planck Institute for
Comparative Public Law and International Law, 2009).
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can exist in its different states at the same time. The
separated model also provides for some competition between
the legal orders of the different states.
Acknowledging the differing legal customs of the Libya’s
different cultures, a separated system would ensure the
independence of these differences and provide them the
grounds under which to flourish, whilst allowing a national law
to be applied uniformly and simultaneously. However, this
system’s tendency to jurisdictional conflict, in an already
hostile atmosphere with low trust, suggests that a carefully
modelled integrated structure could better suit Libya’s needs.
In such a system, local differences may still be protected
under a model whereby the land’s highest courts only deal in
national law (Sudan and Germany), whilst providing the
uniformity and predictability needed to condition a population
un-used to abiding by comprehensive legal systems, and
breed national unity through equality of experience.

Constitution builders can evaluate the degree of
decentralisation by examining the substantive power and
authority distributed to lower levels of government. A
complementary perspective also exists: constitution builders
can assess the legal relationship between the different levels
of government, including the legal commitment to
decentralisation. Relevant questions include:








Do national authorities exclusively determine
whether to delegate, transfer or withdraw regional or
local autonomy?
Might a national legislature unilaterally restrict or
even abolish regional and local autonomy at will
(though that may prove politically difficult)? Or does
the constitution protect certain elements of
decentralisation—requiring, for instance, a
constitutional amendment to revoke regional
powers?
Does the constitution explicitly articulate a legal
framework for decentralisation that can guide
governmental institutions attempting to
decentralise?
In short, do political institutions—either at the
national or regional level—or legal institutions,
guided by an explicit legal framework, control
decentralisation?

Not surprisingly, constitutions around the world have
addressed decentralisation differently. Some fail to mention
all applicable levels of government and provide little guidance
on how particular levels should function.30 By default, these
constitutions permit the national legislature to create the
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France has six different levels of government, four of which are listed in the
constitution. Aside from the national level, the constitution only regulates one in
detail.

framework, whether legal or political, for decentralisation.
Other constitutions devise a framework for decentralisation
between the national centre and governmental subunits
directly below, neither prohibiting nor promoting further
decentralisation. Given such arrangements, the national
legislature will probably determine any further expansion of
decentralisation. Considering that the degree and depth of
decentralisation is often a result of long negotiations on
sharing of powers and shifting them away from the national
level of government to subunits, this approach is
questionable. It expects the legislator at the national level to
create a law that somehow disempowers it and the national
executive from parts of their competences. Still other
constitutions explicitly list the levels of government and
design decentralisation parameters and guidelines for the
national legislature to follow.31
Many constitutions define governmental subunits as agents of
the national government formed for administrative purposes
only.32 At the other end of the spectrum, the constitution can
forge a partnership between the national government and
subunits for the purpose of sharing the tasks and challenges
of governance. Constitution builders can create such a
partnership by ensuring that amendments to decentralisation
provisions can proceed only with the consent of governmental
subunits, expressed either through a second chamber in the
national legislature where the subunits are represented, or by
legislative assemblies in each subunit.

politicised rhetoric: “The side that favours federalism fears
that those opposed to federalism would continue the Qaddafi
era’s marginalisation of Benghazi and the east—home to the
uprising. While those opposed to federalism accuse those who
support it of wanting to divide and disintegrate the nation.”33
By mutually distorting the other’s view, it gets ever more
difficult to identify a common solution that acknowledges
relevant concerns from both sides. Thus, it might be more
than coincidence that both the term ihtihad (from the root
meaning unity) and federaliya (a transliteration implying
separation) are used in debates in Libya.
As a result of being politicised some countries refrained from
using the term in their constitutions at all although they
decided to make use of its distinct function (South Africa,
Sudan, Spain). Other countries, explicitly committing
themselves to federalism in their interim document are still
struggling after many years to agree to an adequate form of
decentralisation (Somalia, Nepal).
One can measure the depth of decentralisation by the actual
distribution of administrative, political and fiscal power from
the centre to various sub-levels of government. By contrast,
the terms unitary and federal capture the legal relationship
between various levels of government. Five elements—
predominately inspired by the creation of federal countries
such as Switzerland and the United States, where previously
independent but loosely connected sovereign entities
established a new state (federalism by coming together)—
have characterised a federal state (between two levels of
government only):34

Two different, bifurcated concepts can complicate
discussions on the vertical dispersal of governmental power:
in designing a multi-layered governmental structure, one
must determine not only whether to centralise or decentralise
governmental authority, but also whether to construct a
unitary or federal government. Practitioners often use the two
concepts interchangeably, with federalism meant to describe
a strong form of decentralisation, and unitary meant to signify
a form of aggregated power at the national centre. However,
while federalism inherently requires a degree of
decentralisation, it has a distinct meaning. In many
constitution-building processes, federalism became a
stigmatised concept, heating up political debates instead of
serving as a legal tool with the primary task of safeguarding
the relationship between levels of government. In Libya, the
all-too-common downward spiral of zero-sum federalism
politics is in full swing, and the term has been captured by

1.
2.

3.

4.

5.

At least two levels of government exercise
sovereignty over the same land and people
Both the central government at the national level and
the regional government at the subunit level possess
a range of mutually exclusive powers (self-rule),
which might include a measure of legislative and
executive autonomy or fiscal independence
A legal document provides that neither level can
alter unilaterally the responsibilities and authority of
each level of government
National decision-making institutions include
representatives from the subunit level, who might
occupy a second chamber in the national legislature
(shared rule)
The constitution provides an arbitration
mechanism—whether a constitutional court or a
referendum mechanism—that can resolve disputes
between the federal centre and the subunit level
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Next to the national level, the constitution of Peru lists regions, departments,
provinces, and districts as tiers of decentralisation and provides a whole chapter
addressing detailed regulations. The constitution of Greece provides in Articles
101 and 102 for “the organisation of administration,” which indicates at least two
levels of local government. South Africa provides for three layers of government
in the constitution (national, provincial and local) that are quite extensively
regulated. The local government itself is constitutionally subdivided into different
classes of municipalities, thereby creating additional tiers of government. See
also the constitution of Mongolia (2000), chapter IV, articles 57–63,
“Administrative and Territorial Units and their Governing Bodies.”
32
Article 3 of the constitution of Liberia states that Liberia is a unitary sovereign
state divided into counties for administrative purposes.
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Jason Gluck, “Debating Federalism in Libya,” U.S. Institute of Peace, available
at http://www.usip.org/publications/debating-federalism-in-libya.
34
See UN Development Programme Somalia, “Federalism and Decentralisation:
Options for Somalia,” (2008), page 10.
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From these five elements, one can formulate one prerequisite
for a federal relationship: one level of government cannot
unilaterally revoke the existing distribution of powers, which
include exclusive competences at the sub-national level.
Rather, any alteration of authority between governmental
levels requires the consent of all affected levels. This kind of
pact or partnership, foedus in Latin, was the eponym for
federalism. In most federal countries, the representatives of
the subunits sitting in the second chamber of the national
legislature meet this criterion through their involvement in the
constitutional-amendment process.
FIGURE 12. DECENTRALISATION IN FEDERAL SYSTEMS

Terms such as centralised federal countries or decentralised
unitary countries are not self-contradictory. Rather they
indicate the depth of decentralisation or the nature of the
legal safeguards protecting intergovernmental relations
within a country. For example, the power and authority that
the British parliament assigned to Scotland might be more
extensive than that assigned to subunits within a federal
system. But the United Kingdom is not a federal system, since
Parliament—which does not feature a second chamber in
which Scottish representatives serve—can unilaterally revoke
all powers assigned to the Scottish legislature or executive. A
federal government does not exist in Tanzania because the
national centre can rescind all allocated powers from all
regions except the island of Zanzibar.
Properly distinguishing between federal and unitary, on the
one hand, and centralisation and decentralisation, on the
other, can avoid the confusion that complicates the already
difficult task of choosing the best governmental structure. An
early commitment to a federal structure in a transitional
agenda—as happened in Nepal and Somalia, for example—
can deprive drafters of asymmetric decentralisation options
that might better reflect the context and challenges of a
particular country.
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This appendix addresses more than fifty questions related to the issue of decentralisation. The authors want to achieve various aims
with this annex. First, it adds more Libya-related comments and questions to the larger report. Second, it should serve as a document
that contributes to debates on how to design a decentralised structure for Libya. Not all questions might have the same relevance to
pertinent challenges. But having a discussion which of those questions are the more relevant ones in the first place already triggers
an important debate and consensus on different expectations and visions.

Expectations from decentralisation
Key question
1.

What are the expectations from
having a decentralised system?

Libyan context
Markus Böckenförde (MB): Service delivery; end of marginalisation and discrimination;
prevention of resurgence of dictatorship, autonomous rights for group of people. Some of these
expectations might also, or even more effectively, be achieved by means other than
decentralisation.
Tarek Megerisi (TM): A route to more equal wealth distribution and distribution of the benefits of
national companies.
Mansour Elbabour (ME): The above comments summarise the general consensus of the Libyan
people: the apparent motivation for decentralisation is the limitations of central administration
in providing adequate and equitable service delivery. But, in order to be feasible and more
practical, decentralisation should be linked to a national concept of spatial development.
Spatial development of the country calls for integrated planning that should ensure the
coordination of sectoral policies and, at the same time, address issues of economic, political,
social and environmental sustainability. Although expectations from a decentralisation scheme
for Libya run high, perhaps it would be wise to start by identifying major challenges facing the
conceptualisation of such a scheme.

Decentalisation and federalism: perceptions and presumptions
Key questions
2.

What is your understanding of
federalism?

Libyan context
MB: There are two Arabic terms for federalism: federalia, which stands for separate entities, and
ihtihadia, which has a more unifying dynamic. Part of this is rooted in the early history of Libya
after independence. But people predominately perceive federalism as a very strong form of
decentralisation and as a way to create autonomous entities.
TM: Federalism in Libya is often a generalised term with the meaning relative to the objectives of
those advocating it, these advocates are largely split into two groups: those who wish to see a
return of the pre-Italian and 1950s-era governance model of autonomous provinces with a loose
unifying partnership; and those who advocate the objectives listed above in “Expectations from
decentralisation.”

3.

What distinguishes federalism from
decentralisation?

ME: Libya suffered for a long time from a highly centralised political system. This explains the
eagerness of the people for a change to a more decentralised form of governance. This prompted
some Libyans, particularly those in some regions in the eastern part of the country, to think of
federalism as an option. However, the meanings and perceptions of the term itself remain vague
among the majority of them. Many think the word federalism is synonymous with the word
decentralisation as they do not seem to distinguish between “political decentralisation,” which,
of course, is associated with federalism, and “administrative decentralisation,” which could be
realised under a unitary form as well.
MB: For some Libyans, federalism is connected with a far-reaching autonomy of subunits with
regard to own resources, own symbols, own army. Federalism is also perceived as promoting
separation.
TM: I think the understanding of de-centralisation as a concept is too closely linked to Qaddafi’s
governance models, especially the later stages (late 1990s) of mahallat and sha’abiyat. Whilst
this diffuse model is certainly not rejected, with local councils still being a popular, supported,
and preferred form of service delivery and point of contact, it is perceived as merely an executive
tool, unable to provide legislative, judicial,and fiscal decentralisation. Furthermore, recent
experience suggests to people that de-centralisation alone is unable to protect them against the
possible tyranny of the capital, such as preventing another dictator, securing cultural rights for
local groups, securing development across the whole country not just Tripoli and being able to
accrue benefits locally from local resources. It is believed that federalism would be more
effective in these respects.
ME: The question remains: does a return to the federal system guarantee the administrative
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decentralisation sought after by the majority of the population? Past experience with the federal
system in Libya tells us that the answer is no. The old federal system was characterised by the
concentration of power in the hands of the federal government, no matter where its offices were
located, to the disadvantage of the former three federal states and their dependencies.

Levels of government
4.

5.

6.

7.

8.

How many levels of government
shall there be and why? Just the
national level and the local level of
government? Or also an additional
regional level of government?

How many levels of administration
shall there be to facilitate the
implementation of governmental
policies?

Shall a level of government or
administration be introduced
symmetrically throughout the
country or asymmetrically in some
areas only?

If there are more than two levels of
government (national level and
regions), shall all levels of
government be established and
regulated directly in the
constitution?

Shall the local levels be responsible
and accountable to the regional or
the national level of government?

MB: The Local Administration Law of 2012 designates a national level, economic regions,
provinces, municipalities and localities. Not clear what is to be considered a level of
government or a level of administration.
ME: Theoretically, levels of government may coincide objectively with levels of a welldefined regional hierarchy. Libya, which is a relatively vast country in terms of area (some
1.7 million square kilometres), comprises several distinctive natural regions. Each region is
divided into several sub-regions. In its turn, each sub-region comprises several districts
and localities.
TM: It would make sense for administrative duties to be carried out nationally, and locally
(depending on the task) with the state level a co-ordinating body, and a manager of the
local governments. On a local level, administrative units will have to be structured around
geography, and demography to ensure optimal service delivery.
ME: In accordance with the national spatial concept referred to earlier, levels of
administration could easily be formulated. Some attempts at devising a so-called
“planning regions” have been tried before. Although wanting in many aspects, that spatial
system divided the country into four planning regions, eighteen sub-regions, twenty-two
administrative districts and 667 localities known as mahallat.
MB: According to the local government law symmetric rights, but flexible dependent on the
performance of the respective government.
TM: The approach of delineating levels of government should strive to produce the image of
national equality, whilst respecting the unique characteristics of certain regions.
Practicality and fairness dictates that certain regions with extenuating circumstances (e.g.
a broad geographical region, with rough terrain and a dispersed or nomadic population; or
neighbouring towns with entrenched disputes such as Beni Walid and Misurata, or
Warchafena tribe and Zintan) may require additional levels of administration to ensure that
they are reasonably able access their services, and that these may be efficiently delivered
to them. This approach of a needs-based system of definition could yield benefits by
allowing additional levels to be created in response to certain direct needs, and where their
implementation is the best solution to any distinguishing features of a locality.
ME: Symmetrically, as all constituent powers should have the same status and same
powers. This should be done in a systematic way. First, functionality of a service centre will
determine its sphere of influence (trade or catchment area). Second, it will be ranked
accordingly in a functional hierarchy on the national, regional, and sub-regional levels.
Third, government or administrative level of a given place will be weighted according to its
rank in the functional hierarchy of central places (service centres).
TM: This will be dependent on the high-level agreement on the nature of the country’s
decentralisation. If the traditional three-state model were applied, with significant
autonomy to each state, then it would be sufficient to note that in the constitution and
allow each state to design their formal structure afterwards. Perhaps some regulations to
guide their structural design process would be prescient, and minimise the risks of too
much provincial autonomy in this field. However, if a national formal structure were to be
applied and regulated from the national government, then in the interest of clarity, and
possibly as a legal means of protection for this model, it would be beneficial to list the full
structure in the constitution (along with the relationship between the levels).
ME: If we think of decentralisation as a political and economic process of change involving
transfer of responsibilities, then levels of government should be stated clearly in the
upcoming constitution, which can guarantee delegation of fiscal and administrative
matters to different tiers of local units (such as muhafadat, baladiyat, sub-baladiyat, etc.).
The above system of the functional hierarchy works in a nested fashion. In other words, it
allows for the inclusion of more than one level of government to exist at the same place.
MB: According to the local government law, municipalities are responsible to the national
government (not to the provinces).
TM: Recent history shows us that an intelligently structured and enforceable system of
accountability will be needed to minimise corruption and ensure the efficiency of each
level. Qaddafi’s initial systems of localised popular committees (which numbered some
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2000 by 1973), with theoretical accountability to his centralised Revolutionary Command
Council and later General People’s Congress, led to a festering corruption, deep
inequalities and critically poor service delivery nationally. This did not improve during the
change to the shaabiyat model. The lesson appears to be that sole authority or
accountability given to one level leads to corruption and inefficiencies. Therefore, the
constituent assembly should think about and discuss different directions of accountability
relative to different tasks, and dependent on the aspects of substantive decentralisation
applied to the different levels of government. The decentralisation scheme should seek to
balance authority to hold levels accountable, in order to prevent too much power resting in
any one level, and to hold the level most involved in the implementation of that particular
function most effectively accountable to the receivers or beneficiaries of that function
which yields efficiency and legitimacy based dividends.

9.

Would it be wise to plan for levels of
government to be implemented in
the future? Or to add a procedure
for altering the structure in the
future?

ME: Throughout its recent history, Libya lacked a proper system of accountability (not to
speak of lack of transparency), as neither the central government nor local communities
could exercise effective monitoring of the performance of former administrative units.
Since accountability in a democratic system is rendered to citizens, then logically local
officials should be held responsible to the communities that elected them in the first place.
TM: The current high emotions, turbulent political scene, and general un-settled state of
the nation in these post-revolutionary days carries two potentially fatal risks: (1) that many
models are being advocated by groups on the premise that now is the opportune time to do
so, and this opportunity may not be available in the future, with the side-effect of possibly
forcing the state into a system that it is not yet capable of operating, and will damage the
state’s functionality in this crucial time of re-building; (2) that consensus will be reached
on a system that will fit Libya’s current state, but after a period of time, once the postrevolutionary dust has settled and things are normalised, is no longer the most conducive
path to good governance.
ME: Levels of government seats may coincide with levels of the functional hierarchy of
settlements. This will allow for change in local government rank in accordance with
changes experienced by functional regions.

Delimitation of regional boundaries
10. What criteria shall be used (ethnic,
linguistic, religious, geographic,
historical, economic, pre-existing
administrative units, conflict
potentials, others, combinations of
these) in drawing the local or
regional boundaries?

MB: Yet unclear, but tendency to avoid ethnic criteria; in some areas also caution to refer
to the three provinces from 1951; some suggest to have between sixty and ninety
municipalities and ten to fifteen provinces.
TM: A hierarchy of criteria should be used to define the new boundaries. Existing
administrative units should be held in mind for practicality purposes, as by extension the
people are already used to them and infrastructure is already in place along these lines,
and historical traditions must be respected for emotional reasons. However, this is a time
of general re-definition for Libya, and numerous historical examples from different
historical episodes show us that regional boundaries have been reformulated many times
without severe dispute, and neither a deep nor sustained loss of legitimacy. Furthermore, if
it yields enhanced service delivery there will be even less resistance to it. Therefore, in the
interests of the country, the most important criteria should be ones that will enhance the
administrative efficiency of each unit. Thereby taking into account economic (resources),
geography and demography. Special consideration will have to be given to not draw
boundaries in a manner that perpetuates existing regional conflicts, and to not create new
minority populations within administrative units. Depending on the application of judicial
or legislative decentralisation, religious differences may also come into account if different
groups wish to apply different madhhab of sharia’ which may well have a bearing on
administration in the region.
ME: Geographically based criteria may be used as bases for delimitation of regional
boundaries. All others listed in the key question, with the exception, perhaps, of some
recent administrative units, are irrelevant since Libya is very homogeneous “both culturally
and religiously, in Africa and the Arab world. The tribal structure is merely a social
phenomenon and has no fundamental importance aside from being only a thing of the past,
a part of the cultural lore of the people and their history. There is no lack of effective sense
of national unity in Libya. This unity has been formally initiated by Independence and the
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11. Should there be minimum
requirements (minimum number of
regions, minimum number of
population, minimum level of
resources?)

12. Should regional or local boundaries
be defined in the constitution or
shall only criteria be included in the
constitution?

13. Should the population of
prospective local counties or
regions be involved in the
delimitation process? Should
minorities within prospective
regions have a say in the
delimitation process?

establishment of a constitutional monarchy and subsequently preserved by astute political
awareness on the part of the citizens and a deep sense of common destiny.”35 Therefore,
ethnic, linguistic, or religious ‘enclaves’ are simply non-existent in the strict sense of the
term. The relatively high degree of urbanisation, and the fact that Libyan society is a
relatively mobile society, could attest to this conclusion.
MB: Minimum three subunits below the national level, but likely to have more.
TM: Instead of defining a system and fitting the country too it, the unique character of most
of the country dictates that the above metrics are applied and a system of how to best
manage the country as a whole, and reach the entire population fairly and efficiently,
defines the nature and number of administrative units. Rather than specific and possibly
arbitrary minimum requirements
ME: There is no need to set a minimum number of regions, or a threshold of population size
or resources. Regions could be defined functionally, i.e., boundaries drawn by the extent of
economic activities and other social and cultural links that sustain a given region. Different
levels of the urban hierarchy will serve as focal points (nodes) for their respective
surrounding areas.
MB: According to the local administrative law, there are boundaries of provinces or
municipalities drawn by the national ministry.
TM: It appears wasteful and un-conducive to possible necessary changes for boundaries to
be enshrined in the constitution. If a general rule regarding metrics based on how best and
efficiently to deliver services to the entire country, and perhaps renegotiation procedure is
enshrined then that should be sufficient, with the ministry of local government
implementing these articles.
ME: The above functional criteria could be included in the constitution for regional, sub
regional and lower level local boundaries.
MB: Not so far according to the local administration law.
TM: If, at the end of the day, a governing system is designed to best serve a country’s
population, then it is antithetical to this ideal to not allow public participation in this field.
However, this public participation should be designed in a way that doesn’t hamper the
progressions of the systems development, and not allow it to be held hostage to the
changing whims of the population (who are sadly for the most part un-educated about such
things). Taking this into account a good way to facilitate this is to publish a draft copy of
the delimitation’s once decided upon (and host a public education campaign preceding it),
and provide a window for public input on this matter, with the received input taken into
consideration for the final draft. This will allow populations of regions to voice their
concerns if the system is not well suited to them, and allow possible minority groups who
will be created to make the drafting authority aware of this fact and allow the problem to
be fixed before a final system is put into place.

14. Should there be timelines in the
constitution (transitory provisions)
for deciding on establishing
provinces?

ME: Regions or localities should in no way be defined by other than geographic and
functional criteria.
TM: The existence of timelines are necessary although I’m unsure of whether it’s necessary
to have them constitutionally enshrined, as it is something applicable only to Libya’s
current situation. However, recent experience has shown that without a fair timeline to aim
at, political developments in Libya often occur slowly and are implemented inefficiently.

15. Should the constitution include a
procedure for changing regional
boundaries, for establishing new
regions, or for merging regions?

ME: Not applicable.
TM: Yes, I think due to issues mentioned earlier it is very likely that boundaries may need to
change in the future. Furthermore, an inexperienced democratic nation such as Libya
requires strongly enforced best-practice procedure for ensuring that decision-making
mechanisms are optimised and adhered too.

16. If yes, by whom and how can
boundary change be initiated?

35

ME: Not applicable if we are thinking in geographic or functional terms.
TM: This depends on the final political structure of the country. However, it would be
logical that a procedure allow either the national government or a state government, or a
popular petition (restricted by having to reach a minimum level of support) be able to
instigate a debate in the matter that could trigger a re-drawing process. However, the
debate, who’s party to it and how the final decision can be made, are all crucial points

Mansour Elbabour, “Libya: A nation of cities” (May 2011), http://works.bepress.com/cgi/viewcontent.cgi?article=1006&context=mansour_elbabour.

24

incorporating aspects that may differ depending on the final structure of national
government, and the decentralised system.
17. Who should have a say in the
procedure—the national level, the
regions concerned, minorities
within concerned regions, or all of
these?

18. Should there be specific criteria,
e.g. minimum number of
population, economic viability, to
limit boundary changes?

TM: This is largely dependent on the final structure of the system, specifically who holds
legislative authority, and how disputes between state and national legislations are
resolved. Moreover, whether the decentralised system is developed on the basis of specific
relationships between levels, or whether lower levels are merely administrative units of the
central government. As it is these mechanisms which distinguish the balance of power and
the distribution of personnel best suited for involvement in this procedure. However, there
are general arguments that can be given for all involved to be included. The national level,
as being the managers of the country’s governance and bureaucratic topology, must play
some role if for no other reason than ensuring its integration into the internal and national
system, and a continuing ability for the region to be able to implement national policy. It is
logical to assume that the regions concerned will have greater knowledge on the nuances
of their locality, and be able to provide crucial insight into whether there is a case for redrawing, and how the new units will work. Finally, the people affected by these re-drawings
naturally have a right to have their input in the process, are best placed to judge the
competency of any units service delivery, and if the population is roundly ignored in these
times the new unit’s may face issues of legitimacy. However, precautions must be taken to
avoid a tyranny of the minority (or those with the loudest voice).
ME: Not applicable if we are thinking in geographic or functional terms.
TM: I think, due to the large number of variables across a variety of fields (social, economic,
etc.) that may drive the necessity for boundary changes, general criteria are more practical
than specific ones; this will also reduce the complexity of the final although will allow it to
be subject to interpretational disputes. If guided by the dual principles of efficiency, and
fairness (in terms of equal provision, and accessibility of services across the population)
then constitutionally provided reasons for initiating a boundary change could deliver:
regulations to limit the amount of spurious, wasteful or opportunistic instigations for
boundary change, and also serve to provide guidance for the debate on the subject. If this
system is decided upon then categories such as economic viability and population issues
(demography, and density) would be useful tools for delineating requests, and enhancing
the preparation and structure of the debate.
ME: This is a highly dynamic process: naturally, regional, sub-regional, and local “nodes,”
i.e. cities and towns dotting the national urban system, will compete in economic space in
order to grow and to extend their sphere of influence over surrounding areas. Minimum
number of population, or a threshold size of purchasing power for that matter, will be
considered, of course, for allocating different levels of social, political or commercial
establishments in a given place.

Depth of decentralisation
19. What degree of administrative
decentralisation is envisaged for
the subunits?

MB: Yet unclear. According to the local administrative law, the national level still has to
approve decisions at the level of government.
TM: Whilst the detail for what’s envisaged is still unclear we do have some guidelines
based in recent history, and the advocacy of certain national groups, which can suggest the
degree of administrative decentralisation that will at the very least serve as the basis of the
debate. Looking at the recent history of local governments during the Qaddafi regime. It is
likely that a system is envisaged which will entail a high degree of de-concentration in
terms of providing necessary resources to implement national government policies. This
will be accompanied by limited and regulated delegation, to allow the regional
governments some discretion in how best to implement these policies (for example, school
curriculum to allow for Amazigh language in their areas, allow sub-contracting for basic
services such as garbage collection). However, the signs emanating from groups in the
south and east suggest an alternative approach. They are looking for devolved powers
where possible, to give states more freedom in deciding how to implement various
government functions, with nominal ties to the central government through restricted and
defined oversight mechanisms. Southerners particularly are advocating devolution in order
to allow them to tailor policies within their local administration, in order to ensure a
respect, reflection and involvement of their unique culture and lifestyle. It is likely that a
compromise will have to be reached in this field, and should be guided for what’s best for
the country as a whole. Whilst devolution is not necessarily a negative, and can encourage
the separate states to optimise due to productive inter-competition, the various degrees of
administrative de-centralisation should be agreed upon a platform of mitigating
corruption, and waste through unnecessary duplication, furthermore how to optimise the
government’s administrative efficiency should be an ideal placed higher than regionalist
emotions.
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20. Should issues be delegated to
lower levels of administration to
facilitate implementation of
policies?

21. Should the degree of administrative
decentralisation be symmetrical
throughout the country or
asymmetric, considering the
existence of minorities in some
areas?

22. What degree of political
decentralisation is envisaged for
the subunits?

23. Should the subunit be able to elect
those responsible for implementing
national policies?

24. Or should the subunits elect also a
legislative assembly to enact
relevant laws with regard to the
issue devolved (requires devolution
as well as administrative
decentralisation)?
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ME: Depends on decentralisation arrangements arrived at. The consensus of the people is
that Libya will best function as a decentralised unitary state. They opt for an administrative
decentralisation system that provides for rational governance, and more transparency and
accountability, and efficient delivery of public goods and services. Here, a methodology of
spatial organisation is needed to systematically arrange for the delegation of some
administrative and fiscal authority from the central government to local units.
MB: This seems to be the approach according to the local administrative law.
TM: This is the current approach to local government, although it’s likely that changes will
be made during the constitutional period to achieve national consensus. This is a complex
issue, with both sides having valid arguments. In this time of almost holistic re-building,
successful historical examples such as South Korea, and post-war Japan, West Germany
and France, all show that a strong central government is needed to efficiently develop in a
coordinated fashion. Due to the need to focus on the bigger picture, this approach should
be maintained for the near future. Furthermore, the rampant corruption throughout Libya’s
administration is most effectively tackled in its currently centralised form rather than
empowered local governments. However, recent history has displayed the inefficiencies of
the central government in being able to implement programmes in an equitable fashion
nationwide. Moreover, in a country as large, and varying (in many senses) as Libya is,
efficient local governments will require some degree of autonomy in order to effectively
and productively influence their region. It should also be noted that given these conditions
identical national policies might actually prove damaging to various regions where changes
in the manner of implementation will be needed for the policies to be practical, and gain
acceptance and credibility from the various population groups.
ME: Allocation of power and resources by the centre to other levels of government is the
core of any successful administrative decentralisation scheme.
MB: Generally, a symmetrical decentralisation is preferred in order to avoid “unfair”
distributions among provinces.
TM: A symmetrical decentralisation is preferred for the reason listed above; however, an
asymmetrical application would be the most effective way at achieving equality, for two
reasons. Firstly with certain groups requiring unique services, a completely symmetrical
system would disadvantage certain national groups and lead to a possible tyranny of the
majority. Secondly due to the discrepancy in demographic density and standard of
infrastructure and life nationwide, certain subunits will require unique delegations of
powers in order to effectively reach their populations.
ME: A symmetrical administrative decentralisation suits best the interests of the country
as a whole.
TM: The envisaged degree of political decentralisation is to empower local communities to
elect their representatives (as seen through upcoming municipality elections), whilst
retaining the power to decide the structure of local governments in the hands of the central
government (specifically the ministry of local government). However, a more effective
system would be to first structure an efficient and fair system of accountability, and then
to derive the political decentralised system this way. The core problem in Libya’s
administration is not a lack of autonomy, but rather corruption leading to waste of
resources, and inefficiently delivery of services without consequence.
ME: Depends on the extent of decentralisation: deeper forms allow for more political
power, including legislative and judicial devolution, which will enable the subunits to have
a say in matters of policy making and implementation.
MB: Yes, according to the local administrative law.
TM: Yes, as due to the fears of centralised tyranny, and the deficit in trust nationwide, local
governments will only be able to derive full legitimacy through elected representatives.
Furthermore, Libyan society suggests that local governments will be more efficient, and
feel more accountable to their populations if they are staffed by local faces. An important
caveat must be to minimise the potential of local government ministers and officials to act
as local patrons.
ME: Yes, of course. It’s a nested system after all.
MB: According to the local administrative law, there is no legislature at the local level.
TM: This will depend on the level of administrative decentralisation agreed upon. However,
a degree of legislative empowerment will be necessary to allow an equitable and efficient
governmental administration nationwide. This is as the country’s different cultural
sensibilities and religious doctrines suggest that various national government policies will

have to be locally nuanced in order to achieve successful implementations in certain
regions.

25. What degree of fiscal
decentralisation is envisaged for
the subunits?

26. What minimum resources do the
respective levels of government
need in order to exercise their
powers?

27. Is there a link between the tasks
that the subunits are supposed to
implement and the financial
resources to perform those tasks?
28. Should national sources of revenue
be distributed to lower levels of
government?

29. Should revenue bases be shared or
attributed exclusively to one level
only?

ME: As long as the devolution of state power is not affected.
TM: Fiscal decentralisation will likely be a core battleground in the final agreement, with
many of the eastern calls for federalism revolving around this substantive aspect. It will
also be a crucial one for Libya’s future developmental success due to the following national
characteristics: the majority of the state’s hydrocarbon resources are in the east; the
majority of the state’s population, and national companies are in the west; the South’s
large undeveloped spaces and connections to sub-Saharan Africa, provide the country’s
best options for diversified development, and re-kindling it’s necessary trade relationships
with the African continent. Furthermore, the state’s future stability and security depend on
the ability to develop the south and incentivise the population away from the human and
other illegal cross-border smuggling operations. It is the fields of revenue raising
responsibility, and subsequently intra-governmental transfers that will be most
controversial. The central government would like to maintain revenue-raising responsibility
in order to reduce the risk of local corruption, and to ensure the centralisation of the
influence that this authority provides. However, in order to retain the credibility to exercise
this authority, the government will have to mandate clear intra-governmental transfer
structures to ensure an equal distribution of the nation’s revenue. The key concern driving
the eastern federalism movement, is to avoid the neglect the Qaddafi era visited upon
Benghazi, which was once the nation’s commercial capital, and to claim what they see as
their right to benefit from the resources which are extracted from their land. Furthermore,
the poverty of the south demands that clear measures are put in place to ensure their
access to the nation’s treasury for more than simple administration. It should be noted that
given the west is also suffering from dilapidation, and has a need for development (much
as the nation as a whole) a savvy way of achieving consensus for a national fiscal
decentralisation system, would be to base it around national development projects,
thereby side-stepping the notion of state’s rights through focusing the debate around
national development in a mutually beneficial manner.
ME: For the sake of prompt implementation of development plans and other transactions,
fiscal decentralisation should be done unconditionally. This way, local units could freely
decide how the transferred funds are used.
TM: This will depend upon both the level of administrative and political de-centralisation.
Currently the biggest expenditure is on salaries, due to the nation’s position in the old (but
persisting) social contract. However this is a system that will need to be gradually moved
away from, for the benefit of the country. In order to ensure efficient service delivery and
competent governance. For the near future (at least), special provisions will have to be
made to upgrade local institutions and the infrastructure that enables them to deliver
services. Afterwards the minimum needs would correspond directly to the administrative
and legislative autonomy they have.
ME: Steady and efficient allocation of resources to different sectors of regional and urban
economies at different levels of government is very crucial in attaining stability and
wellbeing of the provinces/localities. It is equally important that the usage of resources
(provided by higher levels in government hierarchy) be determined by the recipient lower
levels of government.
TM: At the moment yes, the local governments draw up a budget relative to the list of
duties they have. This is then ratified and funds made available from the national
government.
ME: Usually done through annual budgetary allocations.
MB: Yes, according to the local administration law.
TM: It is notable that, for accountability, the local government must collect revenue that
funds local services (such as local infrastructure maintenance). Under the current model,
vertical transfers are made with regard to the national policies that are implemented
locally, as well as exceptional transfers for development projects.
ME: The Libyan economy, and hence most budgetary allocations for development planning,
is almost totally dependent on a single source: oil revenues. Other local sources of income
are minor. They should be administered by local governments to satisfy immediate local
needs.
TM: As stated above, effective accountability dictates that localised services, are paid for
by revenues raised locally. However, Libya’s current position as one in dire need of national
re-development, and institutional re-formulation, demands that the majority of revenue
bases are controlled by the central government, in order to give them the freedom to set
macro-economic policy effectively, and coordinate a national development plan. The
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national representation afforded through the national legislature should be enough to
ensure that this authority is not abused.

30. Who will tax the income of persons
and companies, sales, services,
land, vehicles, others?

31. How shall rates for taxes, duties
and royalties be set?

32. Should there be fiscal competition
between subunits and different
financial burdens for citizens?

33. How should revenues be
distributed? Who should be in
charge of revenue distribution?
Should there be conditional and
non-conditional grants? Should the
rules or quotas for distribution be
regulated in the constitution? Are
there regular review mechanisms to
readjust the attribution of
revenues?

34. How should differences in the
financial capacity and service
provision costs of provinces be
addressed? Shall there be
equalisation mechanisms? How
shall equalisation take place? To
what level? By whom? Who
decides?
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ME: Fair and equitable growth policies call for balanced spatial distribution of income
among all levels.
TM: Historically this has been done through the national government. Unless the ability to
create unique financial legislation in the different provinces is afforded through political
de-centralisation, it would remain the most efficient system to use.
ME: Should be done provincially to encourage diversification of local income (royalties) of
individual constituent units.
TM: There are good arguments for allowing both the national economics ministry and the
central bank to set the rates (assuming the old system is retained). However, at an abstract
level, safeguards will have to be provided to ensure the transparency of the procedure, and
its openness to public input. In the interests of national equality the rates should be set
nationally, however unique circumstances in different regions may require unique duties or
taxes. For such cases a procedure, which is transparent and pre-agreed, should be
formalised for fixing extraordinary and not nationally applicable changes.
ME: By local authorities who could judge better, and perhaps have more freedom in
matters of tax exemptions, incentives, etc.
TM: The different financial burdens for citizens should not be one based on residency, as
such a move will cause the system as a whole to be open to de-legitimising claims of
unfairness. However, it is natural that different citizens, due to their profession or relative
wealth compared to the entire population, carry different financial burdens. Fiscal
competition between subunits could be a good incentivising tool, but only if managed
correctly and not allow the natural benefits of certain regions, such as the west’s superior
development, to skew the benefits derived from such competition.
ME: In an economic based system of decentralisation, competition between subunits
figures as a key word that will foster growth, development of private enterprises, etc.
TM: The final model of revenue distribution is reliant upon the level of political decentralisation, and the legislative autonomy that sub-national governments are afforded.
However, for the near future, a fair and nationally beneficial path would be to maintain and
rid the corruption from the old models of revenue collection and distribution from the
national government, and distribute them according to a national development plan
derived under the principles of equality in opportunity, and bringing all the country’s
municipalities up to a certain level of infrastructure and service delivery. The question of
conditional and non-conditional grants is once again dependent on the other aspects of
substantive decentralisation. If considerable autonomous authority is bestowed upon the
provinces then the allocation of conditional grants will be necessary to adequately fund the
poorer provinces, and ensure that the funds delivered aren’t lost to corruption. In general
until Libya has substantially reduced its level of corruption, conditional or regulated grants
will be needed to fund the nation’s development in a manner that ensures accountability
and hence minimises waste. For these reasons un-conditional grants whilst possible, and
perhaps even a desirable way of ensuring provincial independence from central
government in the future, would be dangerous for now for reasons exhibited clearly under
the king and Qaddafi. This is dependent upon the nature of raising revenue. If considerable
provincial authority is given in this field, then non-conditional horizontal grants will be
required for ensuring each province’s ability to grow in a manner unhindered by provincial
shortcomings, hence preventing inter-provincial animosity and de-legitimising attacks of
inequality upon the system as a whole. As with the rest of the country’s governance model,
it would be prescient to draft clear procedural mechanisms for re-defining this system.
This would allow for the system to be dynamic in addressing the country’s governance
issues efficiently and relative to the nature of the state that will surely change with the
times.
ME: The main source of revenue (oil royalties) was always controlled and distributed by the
central government in the form of annual budgetary allocations to the municipalities.
TM: Financial capacities, and necessary costs for upgrading and providing services, differ
vastly by area of the country. Furthermore, often the areas with the least financial capacity
will endure the highest costs for providing their services (if it is to do so in a manner equal
to the most developed areas of Libya). The manner in which this takes place depends
greatly on the rest of the decentralisation model. If provinces have high legislative and
revenue raising autonomy, then clearly defined, targeted, horizontal mechanisms should
be provided, in order to ensure that wealth is not concentrated in one part of the country,
and that all Libyans enjoy the same level of service delivery and development regardless of
region. In the case of such a model, the risks of fractious inter-provincial politics may be
minimised by enshrining clear procedure for horizontal transfers, based on surpluses and
clearly defined needs, within the constitution.

Organisation of decentralisation
35. If subunits have the right to selforganisation, will the constitution
provide an interim organisation
until provinces can decide on their
own organisation?
36. Or should the internal organisation
of subunits be defined in the
constitution (and national laws)?

37. Or should the constitution establish
standards and guidelines for the
subunits on how to organise
themselves or provide different
forms of organisation for the
subunits to choose from?
38. What kind of exclusive powers shall
the national level or regional level
or even local level have?

39. What kind of powers should be
concurrent? Which regulation
prevails in the case when both the
national level and the regions
regulate?
40. Should there be shared powers, e.g.
the national level defines the policy
or standards, while the regional
level administers and enacts
bylaws?

41. What criteria should be applied for
the distribution of powers? Who
decides?
42. What powers are of special
importance for the lower levels of
government, e.g. for the protection
of their identity?

43. Should all subunits have the same
amount of powers or shall
asymmetries be possible?
44. Who should have the residual power
(the power to decide when the
constitution is mute), the centre or
the provinces?

MB: It is likely that in this case that the old local government system will persist until a new
organisation is formalised and ratified; in order to minimise the waste, chaos and
confusion that will likely resort from to many structural changes. Furthermore regardless
of whether this right is given or not, the national government should (on the basis of a new
census) draw constituencies needed for national policies and events (such as elections),
this could also serve as a temporary model.
MB: This is dependent on the final decision on the formal depth of the system and the level
of autonomy given to states to create further levels. In the case of a set topology being
applied to the system, inclusion in the constitution could be positive for reasons of
protecting the model from unilateral changes, and providing clarity to whichever dispute
resolution mechanism is employed.
MB: A formalised procedure for organising subunits, based on a general scale of metrics,
would be beneficial if enshrined in the constitution; regardless of which of the two systems
described above are employed. This is as their inclusion would yield both unifying and
efficiency dividends; in the inevitable case that local levels, or even the system as a whole,
requires reorganisation.
MB: This is once again dependent on the nature of the final system. However it is likely that
some degree of executive (due to the different circumstances of different population
groups requiring unique delivery approaches), legislative (with once again intra-provincial
differences requiring perhaps differing governing legislation, and unique services which
will have to be regulated), and judicial (due to the effects different tribal customs and
Islamic doctrines will have on local personal-status law, and dispute resolution
mechanisms) will be needed. In general it is desirable for reasons of accountability and
transparency, that exclusive powers are provided for governance functions that directly
relate to their sphere of influence. For example the national government will require
exclusive powers to set macro-economic policy and a unifying national legislation, statelevel will need exclusive powers to tailor their management of their local governments, and
local governments will need exclusive powers to deduce how best to tackle local issues.
However general guidelines should be drafted which apply to all levels.
TM: Given the level of distrust between regions, and the likelihood of some degree of legislative
autonomy taking place, practicality dictates that concurrent legislative powers are provided.
However, a clear system of dispute resolution will be needed to accompany it, with perhaps a
hierarchical one emulating the Canadian model of specific cases, followed by general regulations
such as “necessity” and “national interest” (as seen in Germany).

TM: This seems to be the most popular model, and is one that Libyans are used to due to its
application (in principle) under Qaddafi’s reign. Furthermore it provides clear benefits in a
country so diversely nuanced as Libya, and allows for greater efficiency through the setting
of tailored approaches for national legislation. However, there is a case for this system to
tend towards general standards rather than direct policies for local administration. This is
as there is a great will for increased local autonomy, whereby regional actors can decide
how they want to chart their region’s development. But the regulation of general standards
will be needed to ensure national coordination, preventing inequalities from arising, and to
mitigate the risks of corruption or deviation from a path that will benefit the nation as a
whole.
TM: General criteria should be drawn prior to the debate, under the principles of ensuring
equality, efficiency and accountability in the provision of government services and both
local and national development. Further criteria regarding population densities, economic
viability and cultural differences could then be devised which will aid in guiding the debate.
TM: Expenditure responsibility and some autonomy in deciding and implementing local
services are necessary for lower levels of government to guard their identity (e.g. through
unique aspects in their curricula and tailoring government aid programmes to
developmental needs) and to breed relationships between them and their constituents.
Furthermore, a case may be made for adding legislative powers to this list, under some
guidelines, as this will ensure the most efficient tailoring of policy to the needs of the
region’s population.
TM: In the interests of fairness, equal powers should be devolved to subunits that are
flexible enough to be used when necessary to deal with local issues. A procedural system
for devolving special powers should also be derived to deal with cases when a subunit
needs an asymmetric power for a reason unique to them.
TM: It is in the interests of practicality, legitimacy, fairness and protection of local rights to
have a system that involves all actors when exercising residual power. Whilst a case can be
made whereby the national legislature is representative enough to allow national
government to exercise this power, recent history puts this in doubt. A clear procedure
giving access to the various actors for instigation, debate and decision-making would be
the safest and fairest, with perhaps an independent party such as a court given powers to
decide, under certain guidelines, in times of impassable disagreement.
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45. How should powers be listed in the
constitution, e.g. in schedules?

46. Should all powers be shared in such
a way that the national legislature
has the power to draft a law,
whereas it is within the
competence of the subunit’s
executive to implement that law?
47. How far should the national level
have the possibility to delegate
powers to the subunits? Shall the
national level have the possibility to
delegate powers only to some
selected regions? How far shall
subunits have the possibility to
delegate powers to the centre or to
lower levels of government?
48. Should there be a judiciary at the
level of subunits?

49. If so, how should it be organised?
What is the relationship of the
regional judiciary to the national
judiciary (almost separate or all
established under national law, or
lower-level courts set up by the
provinces and higher-level courts
by the centre)?

TM: The schedule system is perhaps the best system for Libya to implement (along the
lines of South Sudan) as it provides greater organisation and distinguished units. This will
then provide structure and guidance during both the debate around decentralising powers,
and any possible changes. This schedule structure can be formalised under the generality
of the schedule heading, and more detailed functions, which also allow for a flexible
method of decentralising. This can be done through wholesale transfer of schedules,
devolving individual functions from a schedule, or allowing for additional functions within a
schedule to be achieved through a pre-agreed set of development standards (as seen in
Spain) which can be agreed upon beforehand.
TM: In the interests of clarity, and reducing confusion. It’ll be most efficient for there to be
a clear delineation of all shared powers, whereby the competencies and requirements of
subunits are clearly laid out depending upon the type of legislation to be enforced.

TM: All of these should be a possibility; however they should be enacted only through a
series of guidelines. These guidelines should be formed around accountability and
efficiency. Tying particular services to particular levels, along the criteria of where they’re
being implemented, how wide the range of beneficiaries is, and where the funding is
derived from in a manner relative to each power.

MB: Not according to the local administration law.
TM: The legal history of Libya, as it’s tied with Islamic legal systems, is based around local
judges and courts. This demands that local judiciaries remain in any future model, in order
to maintain the accepted legal structure.
TM: Whilst there is a strong case for a separated model here, given the differing legal
customs of the nation’s different cultures, such a system would ensure the independence
of these differences and provide them the grounds under which to flourish whilst allowing a
national law to be applied uniformly and simultaneously. However, this system’s tendency
to jurisdictional conflict suggests that a carefully modelled integrated structure would
better suit Libya’s needs. In such a system, local differences may still be protected under a
model whereby the land’s highest courts only deal in national law (such as Sudan and
Germany) whilst providing the uniformity and predictability needed to condition a
population un-used to abiding by comprehensive legal systems, and breed national unity
through equality of experience.

Legal safeguards for the decentralisation package
50. Should there be a mechanism
established that requires the regions’
consent if the decentralisation
package is to be altered?

51. If there are substantive powers
transferred to the local level, should
their consent be required as well for
the alteration of that transfer?

TM: Yes, as this is an essential measure to protect against the national government’s unilateral
withdrawal of state’s rights and possible return to centralised tyranny. Furthermore such a
system of joint acceptance based on clear, transparent, needs-based metrics will be needed for
the system to gain legitimacy as a fair one. Such a system should be the subject of an enshrined
procedure, detailing possible initiation of such an alteration, a clear set of possible criteria as to
justify why this should be done and a system to approve it based on the above metrics.
TM: Substantive power transfers should abide by the same model described above. Moreover, a
useful addition in this field may be to add a model whereby extra substantive powers may be
transferred or removed depending on a state’s competency to enact them and its level of
development. Once again as denoted by a transparent adjudicating procedure, which is suitably
public and safeguarded (in order to ensure the legitimacy of its decision).

Conflict resolution mechanisms for the decentralisation package
52. What kind of dispute resolution
mechanisms should be provided?
Should there be special courts,
regular courts and direct
jurisdiction of the Supreme Court
for specific disputes?
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TM: This could be done by a court, whereby either the Supreme Court or an extraordinary
court staffed by a panel of high judges make decisions derived from the Islamic legal
principles that serve the national interest and ensure the least harm. It could also be done
through a political committee with representatives from the two parties in conflict with an
independent chairperson. What’s more important than the stage on which disputes are
resolved is the procedure that they’re resolved through. The lack of a history of debate, the
low trust between all provinces and the fear of a return to tyrannical rule all suggest that
any system must be agreed upon through the construction of guidelines that may differ
depending on the nature of the dispute.
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